I N THE UNI TED STATES DI STRI CT COURT
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DAVI D KATZ,
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Def endant s.

MEMORANDUM

JOYNER, J. DECEMBER , 1997

Plaintiff, Elbeco, Incorporated (“Elbeco” or “Plaintiff”)
filed this | awsuit agai nst defendants, Estrella de Plata, Corp.
(“Estrella”), Mquiladora Textil Estrella De Plata S.A. De C. V.
(“Maqui |l adora”), Morton Katz, David Katz, and Allan Pol | ock,
all eging three counts. Count | alleges that defendants, Estrella
and Maqui | adora, breached their contract wwth El beco to tinely
supply finished first quality goods; Count Il alleges that
def endants, Estrella and Maquil adora, converted El beco’s fabric,
trim and material for their own use as they have not returned
these itens to El beco; and Count |11l alleges that defendants,
Morton Katz, David Katz, and Allan Pollock, know ngly
m srepresented to El beco that Estrella and Maquil adora had the

capability to tinmely neet the contractual obligations and that



def endants knew El beco woul d rely upon these representations.
Subject matter jurisdiction is proper under 28 U . S.C. § 1332.
Presently before the Court is Defendants’ Mtion to Dism ss
Plaintiff’s Conplaint for |ack of personal jurisdiction and
i nproper venue pursuant to Rules 12(b)(2) and (b)(3) of the
Federal Rules of Civil Procedure. Defendants have nade an
alternative Motion to Transfer this case to the Southern District
of Texas, pursuant to 28 U . S.C. § 1406. For the follow ng

reasons the Mdtions are Deni ed.

BACKGROUND

Plaintiff, Elbeco, is a Pennsylvania corporation with its
corporate offices located in Reading, Pennsylvania and with two
factories also |located in Pennsylvania. Defendant Estrella is a
Texas corporation, and defendant Muquil adora is a Mexican
corporation. The individual defendants, Mdirton Katz, David Katz,
and Al lan Pollock, are all alleged to be officers, directors, and
sharehol ders of Estrella and Maquil adora. Mrton Katz is a
resident of Texas. David Katz is a resident of North Carolina.
Al lan Pollock is a resident of GCeorgia.

Plaintiff has alleged the follow ng facts. |In Novenber
1995, d audi a DelLeon, a representative of Estrella and
Maqui | adora, contacted David Lurio, the Executive Vice President
of El beco. DelLeon contacted Lurio by tel ephone at Lurio s office
i n Readi ng, Pennsylvania. During the initial phone conversation,

DeLeon solicited El beco to enter into a contract with Estrella



and Maquil adora, which are related conpani es, whereby Estrella
and Maqui |l adora woul d serve as subcontractors for El beco for the
production of shirts to be used as security guard uniforns.
Shortly after the phone conversati on, DeLeon sent pronotional
materials concerning Estrella and Maqui |l adora along with sanple
shirts to Lurio in Pennsylvani a.

Fol | om ng these communi cations, the parties entered into a
contract whereby El beco would provide the fabric, trinmmngs, and
patterns to Estrella, who would cut the fabric, and then Estrella
woul d ship the cut fabric to Maquil adora, who woul d manufacture
the shirts. The conpleted shirts were to be returned to El beco
for sale to its custoners. Plaintiff alleges that defendants
agreed to deliver between 300-350 dozen first quality garnments
per week and that, prior to contracting, Mdrrton Katz represented
to El beco that Estrella and Maquil adora had the ability to
produce this quantity.

Based on this agreenent, Elbeco entered into contracts with
its custoners for the sale of the shirts. 1In conpliance with the
contract, Elbeco sent all materials to Estrella and Maquil ador a.
However, Estrella and Maquil adora did not send the correct
quantity of conpleted shirts to Elbeco in a tinely fashion in
accordance with the contract, and many of the shirts that
Estrella and Maquil adora sent to El beco were all egedly defective.
Due to the defects, Elbeco was forced to sell the shirts as
second quality rather than first quality garnents. This resulted

in a financial |oss to El beco. Moreover, to neet the contracts
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with their custoners, Elbeco was forced to manufacture sone of
the garnents in their own factory in Pennsylvania, which resulted
in further financial |oss.

To date, El beco has not received approximately 10, 000
garments that were allegedly in the possession of Estrella and
Maqui | adora and made for El beco according to the contract.
Plaintiff alleges that the reason it has not received the 10, 000
garnents is that defendants sold themto another custoner.
Follow ng the failure of the contract, the parties entered into
an agreenment that Estrella and Maquil adora would return to El beco
all of the uncut fabric and the cut fabric that was not in
production. Plaintiff alleges that all of the fabric has not

been returned.

DI SCUSSI ON

Per sonal Juri sdiction

A Legal St andard

Once a defendant raises a personal jurisdiction defense, the
burden of establishing the court's jurisdiction rests with the

plaintiff. Provident Nat. Bank v. Cal. Fed. Sav. & Loan Ass'n,

819 F.2d 434, 437 (3d Cr. 1987). Prior to trial, however, a
plaintiff need only nake a prima facie show ng of jurisdiction.

Mellon Bank (East) PSFS, Nat'l Ass'n v. Farino, 960 F.2d 1217,

1223 (3d Gr. 1992). Factual disputes created by the affidavits,

docunents and depositions submtted for the court's consideration



are resolved in favor of the non-noving party. Fri edman v.

| srael Labour Party, 957 F.Supp. 701, 706 (E.D. Pa. 1997).

Under Federal Rule of Cvil Procedure 4(e), we apply
Pennsyl vania | aw to determ ne whet her personal jurisdiction is
proper. Pennsylvania's long-armstatute, in turn, authorizes both
general and specific jurisdiction to the "fullest extent allowed
under the Constitution of the United States.” 42 Pa. Cons. Stat.
Ann. 8§ 5322(b) (Purdon's 1981). Thus, because Pennsyl vani a's
"reach is coextensive with the limts placed on the states by the

federal Constitution," Vetrotex Certai nTeed Corporation V.

Consolidated Fiber dass Products Conpany, 75 F.3d 147, 150 (3d

Cr. 1996), we apply the famliar two-part test recently
sumrari zed by our Court of Appeals as follows:

First, the defendant nust have nade constitutionally
sufficient 'mnimumcontacts' with the forum Burger King
Corp. v. Rudzewi cz, 471 U S. 462, 474 (1985). The

determ nati on of whether m ni mum contacts exi st

requires an exam nation of the 'rel ationship anong the
forum the defendant and the litigation,' Shaffer v.

Heitner, 433 U. S. 186, 204 (1977), in order to determ ne
whet her the defendant has ' "purposefully directed"' its
activities towards residents of the forum Burger King, 471
U S at 472 (quoting Keeton v. Hustler Migazine, Inc., 465
US 770, 774 (1984)). There must be 'sone act by which the
def endant purposefully avails itself of the privilege of
conducting activities within the forum State, thus invoking
the benefits and protections of its |laws.' Hanson v.
Denckla, 357 U. S. 235, 253 (1958). Second, if 'm ni mum
contacts' are shown, jurisdiction may be exerci sed where the
court determnes, inits discretion, that to do so woul d
conport with "traditional notions of fair play and
substantial justice.' | nt ernati onal Shoe Co. v. Washi ngton,
326 U.S. 310 (1945).

Vetrotex, 75 F.3d at 150-151. "' Specific jurisdiction is invoked

when the cause of action arises fromthe defendant's forum



related activities' such that the defendant 'shoul d reasonably
anticipate being haled into court there.'"™ 1d. at 151 (quoting

North Penn Gas Co. v. Corning Natural Gas Corp., 897 F.2d 687,

690 (3d Cir. 1990) and Helicopteros Nacionales de Col onbia v.

Hall, 466 U. S. 408, 414 n. 8 (1984)). However, even where the
cause of action does not arise fromthe defendant’s forumrel ated
activities, jurisdiction my be based on general jurisdiction
where the defendant has nmaintai ned “conti nuous and systenmatic”

contacts with the forum Hel i copt eros Naci onal es De Col unbi a v.

Hal |, 466 U.S. 408, 414, n.9, 104 S. C. 1868 (1984).

B. Application of Standard to this Case

El beco argues that this Court has both general and specific
jurisdiction over defendants. We will first consider general and

then specific jurisdiction.

1. General Jurisdiction

General jurisdiction is based on “the relationship that the
def endant has with the forum state independent of the lawsuit.”

Modern Mailers, Inc. v. Johnson & Quin, Inc., 844 F. Supp. 1048,

1052 (E.D. Pa. 1994). The standard is whether the foreign

corporation has “conducted a continued and systematic part of its
business in the forumstate.” 1d. See 42 Pa. Const. Stat. Ann. 8
5301. The Court nust review the contacts over a reasonable tine
to determ ne whether general jurisdiction existed when the cause

of action arose. l1d. In determ ning whether general jurisdiction
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exists, the plaintiff “nmust show significantly nore contacts with
the forumstate than the nere m nimum contacts required for
specific jurisdiction.” [d. at 1051. The contacts nust be

extensi ve and pervasive.’” Fields v. Ramada Inn, Inc., 816 F

Supp. 1033, 1036 (E.D. Pa. 1993) (citations omtted). General
jurisdiction over a foreign corporation will usually be sustained
“’where a non-resident defendant makes a substantial nunber of
direct sales in the forum solicits business regularly and
advertises in a way specifically targeted at the forum market.'”

ld. at 261 (citing Mddern Mailers, 844 F. Supp. at 1054 (quoting

Strick Corp v. A.J.F. Warehouse Distributors, Inc., 532 F. Supp.

951, 956 (E.D. Pa. 1982))).

Applying this general standard to the instant case, this
Court finds that the defendants’ contacts w th Pennsylvania are
not “continuous and systematic” or “extensive and pervasive” and,
t hus, do not support general jurisdiction. Plaintiff alleges
that there are sufficient contacts to nmamintain genera
jurisdiction due to the defendants “general business contacts”
wi th Pennsyl vani a, including those of lIdeal, Corp., a related
company.® However, the only contacts w th Pennsyl vania that
plaintiff has pointed to are those of Estrella and Maquil adora in
association with the contract at issue in this case and the one

attenpt by ldeal to solicit Elbeco to purchase equi pnent.

! ldeal is a corporation that manufactures machinery for use

in automated sewi ng factories. |deal also solicited business from
El beco, attenpting to sell machinery. ldeal, Estrella, and
Maqui | adora al | egedly have the sane owners.

v



Plaintiff has not alleged any other actual corporate contact with
Pennsyl vania.? There is no indication that defendants advertised
in Pennsylvania at all outside of the two busi ness deal s

di scussed above, and there is no indication that defendants had
contact or did business with any other Pennsyl vani a resident.

See Mbdern Mailers, Inc. v. Johnson & Quin, Inc., 844 F. Supp

1048, 1054 (E.D. Pa. 1994)(finding no general jurisdiction where
def endant corporation did not regularly solicit business in
Pennsyl vani a and where defendant did not specifically target

their advertising to Pennsylvania); Derman v. Wlair Services,

Inc., 590 A 2d 317 (Pa. Super. 1991)(finding no general
jurisdiction over corporate defendant who advertised in national
publications that circulated in Pennsylvania, received 1.5% of
its business from Pennsyl vani a, and bought .3% of its products
from Pennsyl vani a) .

Based on the information provided, defendants’ contacts with
Pennsyl vania fall short of establishing the “systematic and
conti nuous” contacts necessary for the forumto exercise general
jurisdiction. Thus, defendants are not subject to the general

jurisdiction of this Court.

2. Specific Jurisdiction

2 Plaintiff al so points to defendants’ busi ness purpose which

is “to manufacture goods on behalf of United States based
conpani es” as further support for exercising general jurisdiction.
(Pl."s Mem at 6). However, plaintiff has not pointed to any ot her
contacts that defendants have with Pennsylvaniainrelationtothis
busi ness pur pose.



Even though this Court does not have general persona
jurisdiction over the defendants, it is still possible to
exercise specific jurisdiction over the defendants. Specific
jurisdiction may be exercised when the cause of action arises out

of the defendants’ contacts with the forum Mel | on Bank ( East)

PSES, National Ass’'n. v. Farino, 960 F.2d 1217, 1221 (3d Cr.

1992); see 42 Pa. Cons. Stat. Ann. 8 5322(a)(1994). |In order to
exercise specific jurisdiction, there nust be “’sone act by which
t he defendant purposefully availed itself of the privilege of
conducting business in the forumstate, thus invoking the
benefits and protections of its laws.”” 1d. (quoting Hanson v.
Denckla, 357 U S. 235, 253, 78 S. Ct. 1228 (1958)). Further, the
contacts between the defendant and the forum nust be such that
“’he shoul d reasonably anticipate being haled into court there.’”

ld. (quoting World-Wde Vol kswagen, Corp. v. Wodson, 444 U. S

286, 297, 100 S. C. 559, 567 (1980). After analyzing the
m ni mum contacts, the court “may next inquire whether the
assertion of personal jurisdiction would conport with 'fair play

and substantial justice.”” Id. (quoting International Shoe, 326

US at 320, 66 S. . at 160). W wll first address the
m ni num contacts of the corporate and individual defendants
separately and then the fairness prong for all defendants

conbi ned.

a. M ni nrum Cont act s

1. Cor por at e Def endant s
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Plaintiff argues that the corporate defendants’ contacts
with the forumin relationship with this contract are sufficient
to exercise specific jurisdiction. W agree. The defendants,
Estrella and Maquil adora, purposefully reached into Pennsylvania
to solicit Elbeco to enter into a contract. Defendants initiated
contact with El beco through a phone call into Pennsylvani a.

Addi tionally, defendants continued their solicitation of Elbeco

t hrough sendi ng pronotional materials and sanple shirts into
Pennsyl vania. After the contract was entered into, there was
conti nued contact with Pennsylvania through mail and tel ephone
comruni cations. Further, representatives of Estrella and
Maqui | adora vi sited Pennsyl vania in connection with this contract
on two separate occasions. ®

Al t hough our Court of Appeals has recognized that nerely
contracting wwth a resident of the forumalone wll not be
sufficient to establish specific jurisdiction, they have al so

recogni zed that “the requisite contacts may be supplied by the

® The affidavit of David Katz provided by defendants denies

that the neetings that occurred in Pennsylvania concerned this
specific contract. However, plaintiff submtted the affidavits of
David Lurio and Lee Lurio who both maintain that the neeting in
Phi | adel phia, Pennsylvania on June 28, 1996, specifically
referenced the problens that had occurred wth the contract thus
far and that nethods to renedy these problens, including the
potential for Elbeco to invest in Estrella and Maquil adora, were
di scussed. Lurio’'s affidavit further provides that David Katz
visited the El beco offices in Readi ng, Pennsyl vani a on January 19,
1996, at which time the contract was again discussed. As any
“factual discrepancies created by affidavits are generally resol ved
in favor of the non-noving party,” this Court will accept as true
for the purposes of this Mtion that the neetings did include a
di scussion of the contract presently at issue. See Freidman v.
| srael Labour Party, 957 F. Supp. 701, 706 (E.D. Pa. 1997).

10



ternms of the agreenent, the place and character of prior
negoti ati ons, contenpl ated future consequences, or the course of

deal i ngs between the parties.” Mllon Bank, 960 F.2d at 1223

(citing Burger King Corporation v. Rudzewicz, 471 U S. 462, 479,

105 S. . 2174, 2185 (1985)). For exanple in Carteret Savings

Bank, F.A. v. Shushan, 954 F.2d 141 (1992), the Third G rcuit

determ ned that there were sufficient contacts to maintain
specific jurisdiction over a Louisiana real estate devel oper
where the defendant nade tel ephone calls and sent correspondence
into New Jersey from Loui si ana and where there was a neeting in
New Jersey to facilitate the closing of a |oan. See

also Gand Entertainment Goup v. Star Media Sales, 988 F.2d 476

(3d Gr. 1993)(finding sufficient contacts for specific
jurisdiction where corporate defendant directed twelve

comruni cations to the forum engaged in negotiations that woul d
create rights and obligations in the forum and initiated
contacts wi th Pennsyl vania over the tel ephone and through the

mail); Mellon Bank (East) PSFES, National Ass'n. v. Farino, 960

F.2d 1217 (3d Gr. 1992); Mesalic v. Fiberfloat, Corp., 897 F.2d

696 (3d Cir. 1990); PPG Industries, Inc. v. Systonetics, Inc.,

614 F. Supp. 1161 (WD. Pa. 1985): Strick Corp. v. A J.F.

War ehouse Distributors, Inc., 532 F. Supp. 951, 960 (E. D. Pa.

1982); and Turrett Steel Corp. v. Manuel International, Inc., 612

F. Supp. 387 (WD. Pa. 1985). But see Vetrotex v. Conglas, 75

F.3d at 152 (finding no specific jurisdiction in part because

that was "not a case where the defendant solicited the contract
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or initiated the business relationship |eading up to the
contract”).

The defendants’ contacts with Pennsylvania as outlined above
indicate a voluntary entry into Pennsylvania sufficient for this
Court to exercise specific jurisdiction. Defendants have
pur poseful |y avail ed thensel ves of the opportunity to do business
i n Pennsyl vania by voluntarily seeking out a Pennsyl vani a
corporation with whomto contract. Thus, defendants were aware
that they were contracting with a Pennsylvani a corporation and
that a breach of the contract would result in economc harmin

Pennsyl vani a. See PPG I ndustries, 614 F. Supp. at 1165. Further,

plaintiff’s clains arise directly out of these contacts with the
forum

Def endants attenpt to argue that their |ack of physica
presence in Pennsylvania mlitates against a finding of personal
specific jurisdiction. Defendants |ist the physical contacts
they do not have with Pennsyl vania, such as not maintaining an
of fi ce, bank account, or tel ephone |isting, not having agents
present in Pennsylvania, and not owning property in Pennsyl vani a.
(Def.”s Mem at 3). However, “where the defendants have received
the benefits and protections of the forum s |aws by engaging in
busi ness activities with a forumresident, the courts have
"consistently rejected the notion that an absence of physical

contacts can defeat personal jurisdiction there.”” Mllon Bank,

960 F.2d at 1225 (quoting Burger King, 471 U. S. at 476, 105 S.

Ct. at 2184). Defendants received the benefits and protections

12



of Pennsylvania s |aws by exercising their privilege to conduct

busi ness activities wthin Pennsylvania. See International Shoe,

326 U S. at 319, 66 S. C. at 160. Therefore, we find that there
are sufficient m ni rumcontacts from whi ch the cause of action
arises for this Court to exercise specific jurisdiction over the

corporate defendants.

2. | ndi vi dual Def endant s

Plaintiff alleges that all of the individual defendants,
Morton Katz, David Katz, and Al l an Poll ock, have sufficient
m ni mum contacts for this Court to exercise specific
jurisdiction. Plaintiff alleges that these defendants, in their
corporate capacities, repeatedly msrepresented to plaintiff that
Estrella and Maquil adora had the ability to neet the demands of
the contract and that tinmely deliveries under the contract would
be made. Plaintiff further alleges that it relied on these
representations in both agreeing to the contractual terns and
repeatedly when the contractual obligations were not being net.

Cenerally, “’[i]ndividuals performng acts in a state in
their corporate capacity are not subject to the persona

jurisdiction of the courts of that state for those acts.

Nati onal Precast Crypt, Co. v. Dy-Core of Pennsylvania, Inc., 785

F. Supp. 1186, 1191 (M D. Pa. 1992)(quoting Bowers v. NETI

Technol ogies, Inc., 690 F. Supp. 349, 357 (E.D. Pa. 1988)). See

also Biestle Co., v. Party US A, Inc., 914 F. Supp. 92 (MD

Pa. 1996); TJS Brokerage & Conpany, Inc. v. Mahoney, 940 F. Supp.

13



784 (E.D. Pa. 1996); Maleski v. D.P. Realty Trust, 653 A 2d 54

(Pa. CmMth. 1994). However, a recogni zed exception to this
general rule is that a “corporate agent may be held personally
liable for torts commtted in their corporate capacity.” National

Precast Crypt Co., 785 F. Supp. at 1191. The courts recogni zi ng

this exception allow personal jurisdiction in such circunstances
so the corporate defendant will “not be able to use a corporate
shield to protect hinself fromsuit in the forum” Biestle, 914

F. Supp. at 96. See also Maleski, 653 A 2d at 63 (stating “unless

jurisdiction is obtained over those corporate officers engaged in
tortious conduct, they will nerely repeat the conduct over and
over in other corporate guises”).

In order to determ ne whether the corporate officer wll be
subject to personal jurisdiction, the follow ng factors should be
exam ned: “the officer’s role in the corporate structure, the
quality of the officers’s contacts, and the extent and nature of
the officer’s participation in the alleged tortious conduct.”

Mal eski, 653 A.2d at 63 (citations omtted). See also TJS

Br okerage, 940 F. Supp. at 789. An analysis of these factors
will determne if the defendant’s contacts with the forumrel ated
to the corporate capacity “may be considered in deciding if he
shoul d be subject to personal jurisdiction in an individual

capacity.” TJS Brokerage, 940 F. Supp. at 789. But see Sinkins

Corp. v. Gournet Resources International, 601 F. Supp. 1336 (E. D

Pa. 1985)(finding a corporate officer’s contacts in corporate

14



capacity should not be considered in determ ning whether there
are sufficient mninmumcontacts).

In the instant case, plaintiff has alleged the foll ow ng
corporate role and contacts with the tortious conduct for each
i ndi vi dual defendant.® Plaintiff has alleged that Mrton Katz,
as an officer, director, and sharehol der of Estrella and
Maqui | adora, nade mi srepresentations to El beco prior to formation
of the contract indicating that the defendant corporations could
neet the denmands of the contract, nade further representations
soon after contracting that tinely deliveries as required by the
contract woul d be made, nade continuing representations to El beco
from January 1996 until Decenber 1996 that the contractual
obligations would be net, and nade m srepresentati ons in person
to El beco at a neeting in Philadel phia in June 1996 and to an
El beco representative who visited the corporations in Texas and
Mexi co in August 1996.

David Katz, an officer, director, and sharehol der of
Estrella and Maquil adora, is alleged to have nade
m srepresentations to El beco soon after the contract was forned
that the contractual obligations would be net, made conti nui ng
m srepresentations fromJanuary 1996 until Decenber 1996 that the
contractual obligations would be nmet, and nade m srepresentations

in person at a neeting in Reading, Pennsylvania in January 1996

* Other than those representations made i n person, the other

contacts were presumably made through telephone and nai
communi cati ons.
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and again at a neeting in Philadel phia, Pennsylvania in June
1996.

Al'l an Pol | ock, an officer, director, and sharehol der of
Estrella and Maquil adora, is simlarly alleged to have nmade
continuing m srepresentations from January 1996 to Decenber 1996
to El beco’s representatives that the contractual obligations
woul d be nmet. Further, Pollock is alleged to have nade
m srepresentations in person to El beco’s representative visiting
t he defendant corporations at their sites in Texas and Mexi co.

The individual defendants all appear to play a significant
role in the corporations, Estrella and Maquil adora, as officers,
directors, and shareholders wth apparent authority to commt the
corporation to contracts and to represent the corporation in
contractual discussions and obligations. Further, according to
plaintiff’s allegations, they appear to have played a significant
role in the corporations’ tortious conduct. Thus, we wl|
consider their contacts with Pennsylvania in their corporate
capacity in determ ning whether to exercise persona
jurisdiction.

Under the flexible jurisdictional analysis, we find that the
contacts between the individual defendants and Pennsyl vania are
sufficient mninmumcontacts to exercise personal jurisdiction.

See Mal eski, 653 A .2d at 63 (noting the “flexible” jurisdictional

analysis). Al of the individual defendants purposefully
directed the alleged m srepresentations to a Pennsylvani a

corporation. Further, they had an ongoi ng series of

16



m srepresentations with a Pennsyl vania corporation for

approxi mately one year. |In nmaking these m srepresentations these
def endants purposefully reached i nto Pennsyl vani a through

t el ephone and nmai|l communi cati ons. Moreover, two of the

i ndi vi dual defendants visited Pennsylvania and al |l egedly nade

m srepresentations while present in the forum See National

Precast Crypt, 785 F. Supp. at 1191 (finding that “if the

corporate officer engages in tortious conduct in his/her
corporate capacity in the forum courts will consider this
conduct as contact with the forumsufficient to support a finding
of personal jurisdiction over the officer in his/her individual
capacity”). Plaintiff’s cause of action directly arises from

t hese contacts with the forum Thus, there are sufficient

m ni mum contacts for this Court to exercise specific jurisdiction

over the individual defendants.

b. Fair Play and Substantial Justice

For the second prong of the jurisdictional analysis, which
is a determ nation of whether, once m ninum contacts have been
establ i shed, the exercise of jurisdiction conports with fair play
and substantial justice, we will consider the corporate and

i ndi vi dual defendants together. See International Shoe, 326 U. S.

310 (1945). The Court in Burger King laid out the follow ng

factors to consider in the fairness analysis: “the burden on the
defendant, the forum State’'s interest in adjudicating the

di spute, the plaintiff’s interest in obtaining convenient and
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effective relief, the interstate judicial systenis interest in
obtai ning the nost efficient resolution of controversies, and the
shared interest of the several States in furthering fundanental
substantive social policies.” 471 U.S. at 477, 105 S. . at 2184
(citations omtted). Analysis of these factors is discretionary.

Mel | on Bank, 960 F.2d at 1222. Generally, once the plaintiff

makes out a prima facie case in favor of personal jurisdiction,
“the defendant ’'nust present a conpelling case that the presence
of some ot her considerations would render jurisdiction

unreasonable.”” Mellon Bank, 960 F.2d at 1226 (quoting Carteret

Savings Bank v. Shushan, 954 F.2d 141, 150 (3d Gr. 1992)(quoting

Burger King, 471 U S. at 477, 105 S. C. at 2185)).

Def endant has not net this burden in the instant case. To
denonstrate the unfairness of personal jurisdiction in
Pennsyl vani a, defendants assert only that none of the defendants
reside in Pennsylvania, that there are witnesses not located in
Pennsyl vani a, and that there is denonstrative evidence in Texas
and Mexico. (Def.’s Mem at 11). In asserting such, defendants
have not specifically identified any crucial w tnesses who are
not |ocated in Pennsylvania, nuch |ess crucial wtnesses who
woul d refuse to cone to Pennsylvania to testify. Nor have
def endants indicated the substance of the testinony of these

W t nesses. See PPG Industries, 614 F. Supp. at 1164 (di scussing

necessity of indicating what the witnesses’ testinony wll cover
in order for Court to bal ance the unfairness). Defendants have

al so not all eged the existence of any evidence that could not be
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brought to Pennsylvania. Further, this is not even a case where
all the defendants’ reside in the sane state, since Estrella is a
Texas corporation, Maquiladora is a Mexican corporation, David
Katz resides in North Carolina, Mirton Katz resides in Texas, and
Al lan Pollock resides in Georgia. As the Court stated in Burger
King, “‘nodern transportation and comuni cati on have made it nuch
| ess burdensone for a party sued to defend hinself in a state
where he engages in economc activity [thus] it usually will not
be unfair to subject himto the burdens of litigation in another
forumfor disputes relating to such activity.” 471 U S. at 474

(quoting McGee v. International Life Insurance Co., 355 U S. at

223)).
Def endants knew they were involved wth a Pennsylvani a
corporation and that the consequences of their actions would have

ram fications in Pennsylvania. See PPG Industries, 614 F. Supp.

at 1165. Further, if the allegations in plaintiff’s conpl aint
are proved at trial, defendants will have intentionally caused
harmto a Pennsyl vani a resident through their contacts with

Pennsyl vani a. See Kubik v. Letteri, 614 A 2d 1110, 1116 (Pa.

1992). When a Pennsylvania resident is injured in the
Commonweal t h, Pennsyl vania has a strong interest in providing a
forumfor their resident and in having the responsibl e defendants
accountable for their actions in Pennsylvania. See G and

Entertainnent G oup v. Star Media Sales, 988 F.2d 476 (3d Cr.

1993) .
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Accordi ngly, defendants have not presented this Court with
conpel | ing reasons why the exercise of specific jurisdiction
woul d be inconsistent wwth standards of fair play and notions of
substantial justice. There are sufficient m ninmum contacts to
exercise specific jurisdiction and the exercise of specific
jurisdiction conports with fair play and substantial justice.
Therefore, defendants’ Mtion to Dismss for |ack of personal

jurisdiction is denied.

[11. Venue

Def endants assert that venue in the Eastern D strict of
Pennsyl vani a i s inproper because the requirenents of 28 U S.C. §
1391(a) are not net. Plaintiff responds that venue is proper as
a substantial part of the events giving rise to the claim
occurred in this district and because defendants are subject to
personal jurisdictionin this district. Title 28, United States
Code, section 1391 provides that:

(a) Acivil action wherein jurisdiction is founded only on
diversity of citizenship may, except as otherw se provided
by | aw, be brought only in (1) a judicial district where any
defendant resides, if all defendants reside in the same
State, (2) a judicial district in which a substantial part
of the events or omissions giving rise to the claim
occurred, or a substantial part of property that is the
subj ect of the action is situated, or (3) a judicial
district in which the defendants are subject to persona
jurisdiction at the time the action is conmenced, if there
is no district in which the action may ot herwi se be brought.
28 U S.C. § 1391(a).

Further, 28 U S.C 81391(c) provides that a corporate

defendant is “deened to reside in any judicial district in which
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it is subject to personal jurisdiction at the tine the action is
commenced.” Wien a state has nore than one district, the
corporate defendant is “deened to reside in any district in that
State within which its contacts would be sufficient to subject it
to personal jurisdiction.” ld.

It appears that a substantial part of the events giving
rise to the claimoccurred in this District. Further, this Court
has found that all of the defendants had sufficient contacts with
this District to be subject to personal jurisdiction. Therefore,
we find venue is proper in this District under 28 U S.C. § 1391.
Accordingly, Defendant’s Motion to Dismss for |ack of venue is

deni ed.

V. Transfer

Def endants have al so brought a Motion to Transfer this
action to the Southern District of Texas pursuant to 28 U S. C
§ 1406, arguing that the original venue is inproper and that the
case should, therefore, be disnissed.®> However, this Court has
found that venue is proper in the Eastern District of
Pennsyl vani a as the defendants are subject to personal
jurisdiction here and as a substantial part of the events giving
rise to the claimoccurred here. Presunmably, however, venue

woul d be proper in the Southern District of Texas as well since

> Defendants have al so requested this Court not to exercise

jurisdiction based on forumnon conveni ens. This Court denies that
reqguest based on the sanme reasoning that we deny the Mdtion to
Transfer.
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t he defendants woul d be subject to personal jurisdiction there
given their corporate presence. Therefore, 28 U S.C. §8 1404 is
the proper section for analyzing this Mdtion to Transfer, not

8 1406. See Junmra v. State Farmlnsurance Co., 55 F.3d 873, 878

(3d Gr. 1995)(discussing the difference between a 8 1406 and a §
1404 anal ysi s).

Title 28 of the United States Code section 1404(a), provides
that “[f]or the convenience of parties and w tnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have been
brought.” The district court has broad discretion to transfer an
action, but “defendants have the burden of establishing its

propriety.” Tranor v. Brown, 913 F. Supp. 388, 391 (E.D. Pa.

1996) (citations omtted). See also PPG Industries, Inc. V.

Systonetics, Inc., 614 F. Supp. 1161, 1163 (WD. Pa. 1985).

Further, although the decision to transfer is in the court’s
di scretion, transfers should not be |iberally granted. Vipond v.
Consolidated Rail Corp., 1994 W 534808, *1 (E.D. Pa.). The

transfer is not warranted if the effect is nerely to shift the
i nconveni ence fromone party to the other. [d. at *2 (citing

Kinball v. Schwartz, 580 F. Supp. 582, 588 (WD. Pa. 1984)).

Finally, “a party’s choice of forumshould not be lightly

di sturbed.” PPG Industries, 614 F. Supp. at 1164.

In maki ng the determ nation of whether a transfer is proper,
the Court should “consider all relevant factors to determ ne

whet her on bal ance the |itigation would nore conveniently proceed
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and the interest of justice be better served by transfer to a

different forum” Junara v. State Farm |l nsurance Co., 55 F. 3d

873, 879 (3d Cir. 1995)(citing 15 WRIGHT, MLLER & CooPER § 3847).
Anmong the factors to be considered are 1) plaintiff’s choice of
forum 2) defendant’s preference; 3) residence of the parties; 4)
conveni ence to the parties; 4) convenience to w tnesses; 5)

| ocati on of books and records; 6) practical considerations that
could nake the trial easier, nore expeditious, or |ess expensive;
7) congestion of the possible fora; and 8) local interest in
deciding |local controversies. See |Id. at 879-80.

Applying these principles to the instant case, this Court
cannot find that defendants have net their burden of show ng that
transfer of this case to the Southern District of Texas w |l best
serve the interests of convenience and justice. Anobng the facts
supporting this conclusion are that at |east two of the three
i ndi vi dual defendants live in states other than Texas, nmaking
Pennsyl vani a just as convenient for those defendants. Further,
def endants have not identified any wi tnesses or denonstrative
proof that wll only be avail abl e conveniently in the Southern

District of Texas. See Vipond, 1994 W 534808 at *2 (denying

notion to transfer, in part, because defendant failed to neet its
burden in specifying the key witnesses to be called); PPG

| ndustries, 614 F. Supp. at 1164 (finding that defendant shoul d

“make the necessary statenents concerning what their [the

W t nesses] testinmony will cover or denonstrate the materiality of
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such evidence such that this Court may properly bal ance the
parties interests”).

Pennsyl vania has a strong interest in protecting its
residents and providing a forumfor resolution of their disputes.

See G and Entertainnent Goup v. Star Media Sales, 988 F.2d 476

(3d Gir. 1993). These interests have been inplicated in this
case as a Pennsyl vania corporation has been allegedly injured

t hrough the acts of another who reached into Pennsylvania to
cause this injury. Further, there has been no show ng that the
Southern District of Texas has a greater interest in resolving
this case than the Eastern District of Pennsylvania or that they
woul d be better able to “preserve the rights of the litigants.”
See |d. at 484.

Thus, given the information represented to the Court at this
juncture, transferring this case to the Southern District of
Texas would only serve to shift the inconveni ence from defendants
to plaintiff. Accordingly, defendants’ Mtion to Transfer is

deni ed.

V. Concl usi on

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELBECO | NCORPORATED, : ClVIL ACTI ON
Plaintiff, :
VS. : NO. 97- 1702

ESTRELLA de PLATO CORP. . :

and
MAQUI LADORA TEXTI L ESTRELLA DE
PLATA S.A. DE C. V.,

and
MORTON KATZ,

and
DAVI D KATZ,

and
ALLAN POLLOCK

Def endant s.

CORDER

AND NOW this day of Decenber, 1997, upon
consi deration of Defendant’s Motion to Dismiss for Lack of
Personal Jurisdiction and Lack of Venue or in the alternative
Motion to Transfer Venue and Plaintiff’s Response thereto, it is
hereby ORDERED that, for the reasons set forth in the foregoing
Menmor andum the Mdtions are DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



